
In  the Matter of J am es Cullen , Police Captain , Morristown  

CSC Docket  No. 2012-335 

(Civil Service  Com m iss ion , dec id ed J an u ary 9, 2013) 

 

J ames Cullen , represented by J oseph Murphy, Esq., appea ls the 

determina t ion  of the Division  of Select ion  Services and Recru itment  (Select ion 

Services) tha t  the appellan t ’s veterans’ sta tus was not  ret roact ive for  the 

examina t ion  for  Police Capta in  (PM3586L), Morr istown .  The appellan t  a lso appea ls 

h is bypass on  the J une 2011 cer t ifica t ion  of the eligible list  for  Police Capta in 

(PM3586L).   

 

By way of background, the promot iona l examina t ion  for  Police Capta in 

(PM3586L) was announced with  a  closing da te of J une 22, 2009.  The appellan t  and 

three other  individuals applied for  and were admit ted to the subject  examina t ion .  

All of the candida tes took the writ ten  por t ion  of the examina t ion  on  September  24, 

2009.  The ora l por t ion  of the examina t ion  was scheduled for  December  5, 2009.  

However , since the appellan t  was on  act ive milit a ry duty he was unava ilable to take 

the ora l examina t ion on  December  5, 2009.  The resu lt ing eligible list , conta ining 

the names of W.O., Steven  Sar inelli and D.L., a s the first , second and th ird ra nked 

eligibles respect ively, promulga ted on  Apr il 1, 2010
1
 and expires on  March  31, 2013.   

 

Upon the appellan t ’s return  from act ive duty, the appellan t  applied for  

veterans’ sta tus from the Depar tment  of Milita ry and Veterans Affa irs (DMVA).  On  

J anuary 21, 2011, the appellan t  was granted veterans’ sta tus.  However , since the 

eligible list  for  Police Capta in  (PM3586L) promulga ted on  Apr il 1, 2010, the 

appellan t ’s veterans’ sta tus did not  apply for  the subject  examina t ion .  The 

appellan t  was provided a  make-up examina t ion  for  the ora l por t ion  of the 

examina t ion  on  J anuary 22, 2011, which  he passed.  As a  resu lt , the appellan t ’s 

name was added to t he subject  eligible list  on  J une 3, 2011 as the first  ranked non -

veteran  eligible.     

 

On J une 3, 2011 a  cer t ifica t ion  conta ining only the name of the pr ior  fir st  

ranked eligible, W.O. was issued to the appoin t ing author ity.  On J une 8, 2011 the 

appoin t ing author ity requested the remain ing names be added to the eligible list .  

Therea fter , on  J une 9, 2011, the names of the remain ing three eligibles were added 

to the outstanding cer t ifica t ion .  The appoin t ing author ity returned the cer t ifica t ion 

as follows: 

 

Ran k Nam e  Dispos it ion  Code  

A-1 Appellan t  I2 – Reta in , in terested others appoin ted  

1 W.O. RR – Removed, eligible ret ired effect ive December  1, 2010 

2 Sar inelli A4 – Appoin ted, effect ive J uly 1, 2011 

3 D.L. RR – Removed, eligible ret ired effect ive February 1, 2011 

 

                                            
1
 The subject  eligible list  actua lly issued on  March  24, 2010, pr ior  to th e promulgat ion  da te.  



In  bypassing the appellan t , the appoin t ing author ity indica ted tha t  it  appoin ted 

Sar inelli since he had more exper ience in  In terna l Affa irs and the Detect ive 

Bureau .    

 

On appea l to the Civil Service Commission  (Commission), the appellan t  notes 

tha t  he applied for  and was granted veterans’ sta tus on  J anuary 18, 2011.  The 

appellan t  a sser t s tha t  he contacted th is agency to correct  h is veterans’ sta tus a fter  

h is addit ion  to the list  and was informed tha t  DMVA made tha t  determina t ion  and 

he would have to contact  it .  The appellant  a rgues tha t  when he contacted DMVA, 

he was told tha t  DMVA agreed th a t  h is sta tus should be changed to “veteran” and it  

would contact  th is agency to cor rect  t he er ror  on  the subject  eligible list .  

Therea fter , DMVA contacted h im and advised h im tha t  th is agency would not  

change h is sta tus pursuant  to it s “in terpreta t ion” of the law.  The appellan t  a sser t s 

tha t  he then  contacted th is agency aga in  and was told tha t  it  would not  change h is 

sta tus. 

 

The appellan t  a rgues tha t  th is agency’s determina t ion  tha t  he was a  non -

veteran  on  the subject  eligible list  is in  viola t ion  of th e pla in  language and in ten t  of 

N .J .S .A. 11A:5-1(b) which  provides tha t  veterans’ sta tus on  examina t ions is to be 

granted when it  is achieved no la ter  than  eight  days pr ior  to the issuance of an  

employment  list  for  which  the individua l received a  passing score on  the 

examina t ion .  Specifica lly, he asser t s tha t  the Legisla ture amended N .J .S .A. 11A:5-

1(b) in  2007 to extend the t ime per iod in  which  return ing military service members 

could establish  veterans’ preference.  He a rgues tha t  by adding the phrase “tha t  

individual,” the Sta tute t ies the da te the veterans’ sta tus must  be established to a  

pa r t icu la r  individua l.  Moreover , the sta tu tory language does not  “t ie an  eligible” to 

an  “or igina l” list  or  a  “pr ior” list , bu t  simply sta tes, “no la ter  than  eight  days  pr ior  to 

the issuance of an  employment  list , for  which  the individua l received a  passing 

score.”  Addit iona lly, the appellan t  a rgues tha t  the legisla t ive h istory clea r ly 

indica tes tha t  the legisla ture in tended to a llow veterans to file for  veterans’ 

preference a fter  they take a  civil service examina t ion , but  require the eligible to 

submit  proof of the veterans’ sta tus eigh t  days pr ior  to the promulga t ion  of the 

eligible list , thereby a llowing individuals who were on  act ive duty a t  the t ime of an 

examina t ion  to qualify for  veterans’ preference.  Therefore, the appellan t  a rgues 

tha t  since he took a  make-up examina t ion , the eligible list  he received a  passing 

grade from promulga ted on  J une 3, 2011, more than  100 days a fter  he established 

h is veteran  sta tus.   

 

He fur ther  a rgues tha t  due to a  conflict  between the in ten t  of N .J .S .A. 11A:5-

1(b) and N .J .A.C. 4A:4-2.9(d), make-up examina t ions for  individua ls return ing from 

milita ry leave, he is depr ived of the “in tended” protect ion  of N .J .S .A. 11A:5-1(b) and 

therefore, the in ten t  of N .J .S .A. 11A:5-1(b) must  preva il.  Specifica lly, he asser t s 

tha t  the in ten t  of N .J .S .A. 11A:5-1(b), in  extending the t ime limit  in  which  veterans’ 

preference could be established, was to a llow individuals to obta in  veterans’ 

preference, even  though the applicant  was not  t echnica lly a  veteran  a t  the t ime he 

or  she applied for  the subject  examinat ion .  Moreover , since the sta tu te does not  

reference make-up examina t ions, and the in ten t  was clea r ly to favor  return ing 



veterans, he should have been  deemed a  veteran  on  the subject  eligible list  since the 

“corrected” list , which included h is name, was not  “issued” unt il more than  100 days 

a fter  obta ining veterans’ preference.  The appellan t  main ta ins tha t  th is 

in terpreta t ion  is confirmed by e-mails with Sena tor  J oseph Vita le’s office, in  which 

they recommended a  resolu t ion
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 “in  h is favor .”  Therefore, he main ta ins  tha t  since 

he should have been  listed as a  veteran  on  the subject  cer t ifica t ion , he could not  

have been  bypassed and is en t it led to an  appoin tment  as Police Capta in , effect ive 

J u ly 1, 2011.  He a lso cla ims tha t  he is en t it led to back pay from J uly 1, 2011, unt il 

h is actua l appoin tment  to Police Capta in .   

 

Addit iona lly, the appellan t  a rgues tha t  requir ing him to establish  h is 

veterans’ sta tus pr ior  to the da te of an  examina t ion  he could not  t ake because he 

was deployed, crea tes an  addit ional prerequisite in  viola t ion  of Uniformed Services 

Employment  and Reemployment  Rights Act  of 1994 (USERRA), 38 U.S .C. § 4301-

4333.  Therefore, he is en t it led to the broadest  possible la t itude in  applying a ll 

possible benefit s and protect ions implica ted under  USERRA.  Consequent ly, h is 

veterans’ sta tus should have been  applied for  the subject  examina t ion .   

 

In  the a lterna t ive, the appellan t  a rgues tha t  the bypass of h is name on  the 

subject  cer t ifica t ion  was for  a  discr imina tory reason  and therefore it  is unnecessa ry 

to reach  the issue of whether  or  not  he was a  veteran  for  pu rposes of the subject  

eligible list .  In  th is regard, he main ta ins tha t  the instan t  b ypass of h is name was 

merely a  cont inua t ion  of the Police Chief and the appoin t ing author ity’s 

discr imina t ion  against  h im due to his milit a ry service, which  began in 1997 when 

he announced h is a t ten t ion  to join  the United Sta tes Coast  Guard.  In  suppor t , h e 

submits a  J une 13, 2008 compla in t  he filed in  the United Sta tes Dist r ict  Cour t  of 

New J ersey a lleging, in  pa r t , viola t ions of USERRA and the New J ersey Law 

Against  Discr imina t ion  (LAD).
3
  Moreover , the appellan t  a sser t s tha t  upon  h is 

return  from act ive milit a ry duty in  November  2010, the Police Chief and the 

appoin t ing author ity cont inued it s discr imina t ion  in  viola t ion  of USERRA by giving 

h im an  unfavorable schedule, placing h im in  an  administ ra t ive posit ion , thereby 

st r ipping h im of h is supervisory dut ies, a ssigning him to a  sub -standard office next  

to the ba throom and assigning non -police dut ies.  The appellan t  a rgues tha t  only 

h is reca ll to act ive milit a ry duty on  J anuary 16, 2011 stop ped the discr imina tory 

act ions.  Addit ionally, the appellan t  a sser t s tha t  pr ior  to finally being appoin ted as 

a  Police Sergeant , he was bypassed th ree t imes, despite being the number  one 

ranked eligible.      

 

The appellan t  a sser t s tha t  Saranelli, a  non -veteran , has less exper ience and 

educa t ion  then  he does and therefore, h is bypass can  only be due to h is milita ry 

service.  In  th is rega rd, he notes tha t  he possesses a  Master ’s Degree and a  law 

                                            
2
 Although  th e e-mails submit t ed by th e appellan t  refer ence an  ana lysis from the Office of 

Legisla t ive Services which  apparen t ly r ecommended a  legisla t ive remedy  to th e situa t ion , the 

ana lysis it self was n ot  submit t ed by the appellan t .  
3
 The appellan t  en ter ed in to a  March  11, 2010 set t lement  agreement  r egarding th is compla in t , in  

which  he released a ll cla ims aga in st  th e appoin t ing au th or ity and the Police Chief, f rom th e 

beginn ing of h is employment  th rough  th e da te of the agreement .   



degree and has been  employed with  the appoin t ing author ity since 1986.  

Addit iona lly, he asser t s tha t  he has proven h is skill, leadersh ip abilit ies, confidence 

and in telligence in  carrying out  h is dut ies as a  Police Lieutenant  and a  Coast  Guard 

Officer  as evidenced by h is Sta te-wide t ra in ing exper ience; supervisory, 

administ ra t ive and field exper ience; and h is milit a ry record conta in ing mult iple 

deployments since 2001, and includes numerous awards, meda ls and 

commenda t ions for  mer itor ious service.  The appellan t  main ta ins tha t  due to h is 

excellen t  credent ia ls, the appoin t ing author ity cannot  prove by a  preponderance of 

the evidence tha t  h is bypass would have taken  place despite h is protected sta tus.   

 

Fur ther , the appellant  main ta ins tha t  the appoin t ing author ity has fa iled to 

provide the required sta tement  of reasons for  it s select ion  of Sar inelli pursuant  to 

the ru le of three.  S ee In  the Matter of N icholas R . Foglio, Fire Fighter (M2246D), 

Ocean City, 207 N .J . 38 (2011).  Instead he asser t s tha t  since the appoin t ing 

author ity did not  provide the reasons for  Sar inelli’s appoin tment  unt il a fter  the 

appellan t ’s appea l, it  is clea r  tha t  the appoin t ing author ity merely “manufactured” 

the reasons for  it s appoin tment  of Sar inelli.  The appellan t  a sser t s tha t  the 

appoin t ing author ity’s sta tement  in  suppor t  of Sar inelli’s appoin tment  was 

purposely vague to provide the impression  tha t  Sar inelli possessed 12 years of 

exper ience, when he only possessed four  years of the indica ted exper ience, which  

was broken down in to individual components.  Moreover , the appellan t  a rgues tha t  

due to h is milita ry service, he was not  provided the same oppor tunit ies for  

addit iona l t ra in ing, specia l a ssignments, educa t iona l oppor tunit ies or  other  

discret ionary appoin tments.  Therefore, he a rgues tha t  since he was not  provided 

the same oppor tunit ies, t he appoin t ing author ity cannot  now use those deficiencies 

to suppor t  h is non -appoin tment .  He a lso a rgues tha t  due to the h istory of 

discr imina t ion  by the Police Chief, none of h is reviews or  h is disciplina ry record 

could be considered unbiased.  Ra ther , h e a rgues tha t  only the “unbiased” scores 

from the subject  examina t ion should be used as the deciding factor  in  making the 

appoin tment  and since he scored the h ighest , he should have been  appoin ted.  In  

th is regard, he main ta ins tha t  the appoin t ing author it y does not  complete formal, 

object ive job performance eva lua t ions for  it s employees.  Instead, a ll determina t ions 

a re a t  the subject ive discret ion  of the Police Chief, who a lso has the power  to en ter  

disciplina ry repr imands in to an  employee’s personnel file, award commenda t ions or  

offer  specia l a ssignments.  The appellan t  a sser t s tha t  “favored” employees have 

discipline handled “off the books” and a re granted commenda t ions and specia l 

a ssignments.  The appellan t  main ta ins tha t  by any “object ive measure,” h i s 

qua lifica t ions and capacity for  leadersh ip a re remarkable, a s evidenced by h is 

excellen t  record with  the Coast  Guard.  Consequent ly, he asser t s tha t  the dispar ity 

between the Coast  Guard’s eva lua t ions of h im and the appoin t ing author ity’s 

eva luat ions can  only be due to persona l an imosity, bias and discr imina t ion  due to 

h is milit a ry service.   

 

F inally, the appellant  a rgues tha t  since h is bypass can  only be due to h is 

milit a ry service, the appoin t ing author ity is a lso in  viola t ion  of USERRA and the 

LAD.  In  th is regard, he notes tha t  USERRA only requires tha t  he establish  tha t  his 

milit a ry sta tus was a  mot iva t ing or  substant ia l factor  in  h is non -appoin tment , 



which  based on  the foregoing, he has done.  Moreover , t he LAD provides tha t  

milit a ry service is a  pr otected class and since h is bypass was due to h is milita ry 

service, the bypass was in  viola t ion  of the LAD.  S ee N .J .S .A. 10:5-3.   

 

In it ia lly, the appoin t ing author ity, represented by Susan  E. Volker t , Esq., 

a rgues tha t  the appellan t ’s appea l of h is veter ans’ sta tus is unt imely, and should be 

dismissed on  tha t  basis.  In  th is regard, it  a sser t s tha t  N .J .A.C. 4A:2-1.1(b), 

provides tha t  an  appea l must  be filed with in  20 days a fter  either  the appellan t  has 

not ice or  should reasonably have known of the decision , situa t ion  or  act ion  being 

appea led.  The appoin t ing author ity notes tha t  in  a  let ter  da ted J une 3, 2011, the 

appellan t  was not ified by this agency tha t  he had passed the subject  examina t ion 

and tha t  h is rank was “A1 Non -Veteran .”  Fur ther , the not ice in dica ted tha t  the 

appellan t  could “appea l [h is] rank, fina l average, and/or  scor ing” with in  20 days 

from the da te of th is not ice.  However , the appellan t  did not  appea l the mat ter  

with in  the 20-day t ime per iod, nor  does he asser t  tha t  he did so.
4
  Therefore, the 

appoin t ing author ity a rgues tha t  since the appellan t  did not  t imely file his appea l of 

h is veteran  sta tus, the instan t  appea l should be dismissed.    

 

Regardless of whether  the appellan t ’s appea l of h is veterans’ sta tus was 

t imely filed, the appoin t ing author ity a rgues tha t  the appellan t ’s cla im tha t  the 

denia l of his veterans’ sta tus for  the subject  examina t ion  viola tes USERRA is 

without  mer it  since USERRA does not  extend to employment  preferences for  

veterans.  Ra ther , it  ma in ta ins tha t  USERRA offer s protect ions of r ights and 

benefit s a r ising from his employment , and not  those r ights and benefit s a r ising 

from his milita ry service.  S ee 38 U.S .C.A. §4302(b).  Therefore, since veterans’ 

preference flows from the appellan t ’s milita ry service and not  from his employment , 

the determina t ion  tha t  h is veterans’ preference does not  apply on  the instan t  

eligible list  is not  a  viola t ion  of USERRA.  Moreover , the appoin t ing author ity notes 

tha t  in  Wilborn  v. Dep’t of J ustice, 230 F.3d  1383 (Fed. Cir . 2000), the F edera l 

Circuit  held tha t  “while USERRA prevents the denia l of promot ion  on  the basis of 

milit a ry service, it  does not  it self provide a  remedy to veterans who a re not  given  

preferences in  employment  decisions.”  In  pa r t icu la r , the Cour t  held tha t  “a  

preference in  employment  decisions [was] not  a  ‘benefit  of employment ’ [under] 38 

U.S .C.A. §4303(2),” instead, it  was a  benefit  rela ted to the individua l’s milita ry 

service.  The appoin t ing author ity a lso a rgues tha t  USERRA is only in tended to 

t rea t  milita ry service member  employees equa lly with  non -milita ry service member  

employees and not  preferent ia lly.  Therefore, the fa ilure to a fford h im veterans’ 

preference on  th is examina t ion did not  viola te USERRA.   

 

Addit iona lly, the appoin t ing author ity a rgues tha t  the  appellant  has fa iled to 

establish  tha t  it  changed h is employment  responsibilit ies substant ia lly due to h is 

milit a ry service.  In  th is regard, it  notes tha t  “mater ia lly adverse act ions include 

termina t ion , demot ion  accompanied by a  decrease in  pay, or  a  ma ter ia l loss of 

benefit s or  responsibilit ies, bu t  do not  include ‘everyth ing tha t  makes an  employee 

                                            
4
 The file in  th is mat ter  in dica tes th a t  a lth ough  the appellan t ’s in it ia l appeal let ter  was undated, th e 

package was postmarked J u ly 22, 2011.   



unhappy’.”  S ee Crews v. City of Mt. Vernon , 567 F.3d  860, 869 (2009) (quot ing 

Lapka v. Chertoff, 517 F.3d  974, 986 (7
th
 Cir . 2008) ).  Moreover , based on  th e 

foregoing, the appellan t ’s a llega t ions that  he has been  subjected to a  subpar 

workspace cannot  serve as a  basis for  a  USERRA cla im.  With  regard to the 

appellan t ’s a llega t ions tha t  he was not  given  the same assignment  and was st r ipped 

of h is supervisory responsibilit ies, the appoin t ing author ity a rgues tha t  USERRA 

does not  guarantee the same posit ion , schedule and t it le.  Specifica lly, USERRA 

does not  prohibit  lawful adverse job consequences tha t  resu lt  from an  employee’s 

restora t ion  on  the “senior ity ladder .”  S ee 20 C.F.R . §1002.194.   

 

Moreover , the appoin t ing author ity asser t s tha t  N .J .A.C. 4A:4-2.9 provides 

tha t  employees return ing from military leave shall be provided make -up 

examina t ions for  act ive promot ional list s for  which  they were eligible while on 

milit a ry leave, and if they pass, their  names will be placed on  the eligible list , “for  

prospect ive appoin tment  only, based upon the score obta ined, a s if the examina t ion 

had been  taken  when or iginally held.”  Moreover , N .J .S .A. 11A:5-1.1. provides th a t  

the Adju tant  Genera l of DMVA is empowered to determine whether  a  person  is 

considered a  “veteran” under  the relevant  sta tu tes and code provisions.  In  the 

instan t  mat ter , the appellan t  returned from milita ry service in  November  2010 and 

received not ifica t ion  of h is veteran  sta tus for  a ll “fu ture” examina t ions on  J anuary 

21, 2011.  Therefore, he was proper ly determined to be a  non -veteran  on  the subject  

eligible list .  As a  non -veteran , the appellan t  could be bypassed for  appoin tment , 

pursuant  to the “Rule of Three.”  S ee N .J .S .A. 11A:4-8.  In  this regard, the “Rule of 

Three” a llows an  appoin t ing author ity the discret ion  to appoin t  any of the top three 

in terested eligibles.  Moreover , it  a sser t s tha t  under  tha t  discret ion , no specia l 

weight  needs to be given  to individua l t est  scores as it  is not  required to select  the 

candida te with the highest  score.  Therefore, a s long as the appoin t ing author ity 

has a  legit imate reason  for  bypassing a  candida te, it  will not  viola te the New J ersey 

Sta te Const itu t ion  by fa iling to select  a  h igher  ranked candida te.  S ee In  re Crowley, 

193 N .J . S uper. 197 (App. Div. 1984).  Addit iona lly, the appoin t ing author ity 

asser t s tha t  in  Foglio, supra, the Supreme Cour t  held tha t  an  appoin t ing author ity 

must  provide a  specific legit imate reason  for  bypassing a  h igher  ranked eligible, 

ra ther  than  a  mere boilerpla te sta tement , such  as “best  su ited.”  Fur ther , it  a rgues 

tha t  despite the appellan t ’s a rguments to the cont ra ry, USERRA does not  overr ide 

an  employer’s discret ionary choice as to which  employee to promote.  The 

appoin t ing author ity main ta ins tha t  it  appropr ia tely u t ilized it s management  

discret ion  in  appoin t ing Sar inelli, one of the top three in t erested eligibles and it  

notes tha t  it  provided a  specific legit imate reason  for  h is appoin tment .  Specifica lly, 

it  appoin ted Sar inelli to the posit ion  Police Capta in  in  the Services Division  due to 

h is grea ter  exper ience in  a ll a reas of the Services Divis ion and h is in t imate 

knowledge and exper ience in  a ll ma t ters involving in terna l a ffa irs.  In  th is regard, 

it  notes tha t  Sar inelli has four  years of exper ience as a  Detect ive Bureau 

supervisor , four  years of exper ience as a  Services Division  supervisor  and four  years 

of exper ience in  in terna l a ffa irs.   

 

Fur ther , under  J am ison v. R ockaway T ownship Board  of Education , 242 N .J . 

S uper. 436 (1990), where a  burden -sh ift ing framework under  which  to review 



cases in  which  dua l mot ives a re cited for  an  eligible’s  bypass is a r t icu la ted, it  

a sser t s tha t  the in it ia l burden  of proof in  such  a  case rest s on  the appellan t  who 

must  establish  a  prim a facie case of discr imina t ion , the burden  of going forward, 

but  not  the burden  of per suasion , then  sh ift s to the appoin t ing author ity to 

a r t icu la te a  legit imate non -discr imina tory reason  for  the decision .  Once the 

appoin t ing author ity produces evidence to meet  it s burden , the burden  sh ift s back 

to the appellan t  who must  then  show tha t  the proffered reasons a re pretextua l or  

tha t  the improper  reason  more likely mot iva ted it .   

 

The appoin t ing author ity a lso main ta ins tha t  the appellan t  is a t tempt ing 

“another  bite a t  the apple” by rehashing pr ior  fact s from a  lawsuit  in  which  he a lso 

a lleged he was discr imina ted against  on  the ba sis of h is milita ry service.  

However , the appoint ing author ity notes tha t  on  March  11, 2010, the appellan t  

en tered in to a  set t lement  agreement  with  it , regarding h is a llegat ions of 

discr imina t ion  due to h is milita ry service and tha t  pursuant  to tha t  agree ment , 

the fact s a ssocia ted with  it  would not  be discussed nor  included in  any new 

lit iga t ion .  Specifica lly, pa ragraph three of the agreement  notes, in  pa r t , tha t  the 

appellan t : 

 

. . . for  h imself and on  beha lf of h is successors . . . (individually and 

collect ively refer red to herein  as “Releasors”), does hereby fu lly and 

forever  release, remit , acquit , remise, hold ha rmless and discharge (the 

“Release”) the Morr istown Defendants [which  included Morr istown and 

the Police Chief], NJ IIF  [the New J ersey In tergovernmenta l Insurance 

Fund] as well a s the Morr istown Defendan ts’ and the NJ IIF’s past  and 

present  officia ls, agents, a t torneys, depar tments, officers, employees 

and volunteers (for  individua ls, sa id Release runs to them in their  

officia l and persona l capa cit ies), and a ll of their  respect ive heirs, 

successors and assignees (hereina fter , individua lly and collect ively 

refer red to as “Releasees”), join t ly and individua lly, from any and a ll 

liabilit ies, cla ims, causes of act ion , employment  pract ices compla in ts,  

gr ievances, charges, appea ls, compla in ts, obliga t ions, cost s, losses, 

damages, in jur ies, a t torneys’ fees, and other  lega l responsibilit ies 

(collect ively, refer red to as “cla ims”), of any form or  kind whatsoever , 

whether  vested or  cont ingent , which  Releasors have or  may have or  

could have asser ted aga inst  any of the Releasees from the beginning of 

t ime through the da te of the Agreement , including but  not  limited to 

any cla ims in  law, equity, cont ract , tor t , public policy, any Cla ims or  

causes of act ion  for  breach  of cont ract , breach  of collect ive ba rga in ing 

agreement , negligence, reta lia t ion , ha rassment  and/or  discr imina t ion 

based upon, among other  th ings, disability, milita ry service . . . fa ilure 

to promote . . . any cla ims which  were ra ised or  could have been  ra ised 

in  the Compla in t , or  any cla ims under  the United Sta tes Const itu t ion  . 

. . [USERRA], the New J ersey Law Against  Discr imina t ion , . . . the 

New J ersey Const itut ion , or  any other  federa l, sta te or  local sta tu te, 

regula t ion , ordinance or  law whether  known or  unknown, unforeseen , 

unant icipa ted, unsuspected or  la ten t , and any Cla ims which were 



ra ised or  could have been  ra ised in  the Act ion , whether  known or  

unknown . . .  Notwithstanding anyth ing set  for th  herein  to the 

cont ra ry, the Releasees do not  wa ive any defenses or  a ffirmat ive 

defenses in  any pending or  fu ture lit iga t ion or  cla im, including but  not  

limited to the en t ire cont roversy doct r ine, estoppels, joinder , etc., 

whether  with  regard to the Pending Act ions or  otherwise.   

 

Addit iona lly, pa ragraph four  of the agreement  notes, in  pa r t , tha t  the appellan t  

“promises and agrees tha t  he will not  file, re-file, appea l, init ia te, or  cause to be 

filed, refilled [sic] or  in it ia ted any cla im, su it , act ion  or  other  proceeding based 

upon, a r ising out  of, or  rela ted to any Cla ims released herein .”  However , the 

appoin t ing author ity notes tha t  if the appellan t  can  ra ise issues tha t  were 

disposed of as pa r t  of the set t lement , then  the Commission  must  t ake note tha t  the 

set t lement  agreement  a lso references the appellan t ’s inappropr ia te act ions in  

audio taping h is supervisor , which  clea r ly demonst ra tes h is unfitness for  a  

leadersh ip role.     

 

In  response, the appellan t  in it ia lly notes tha t  the appoin t ing author ity does 

not  dispute tha t  the appea l of h is bypass was t imely filed.  He a rgues tha t  even  if 

the appea l of h is veterans’ sta tus was not  t imely filed, he has presented 

“overwhelming” proof of h is discr imina t ion  and tha t  h is bypass was “a rbit ra ry, 

capr icious and unreasonable.”   

 

Addit iona lly, the appellan t  a sser t s tha t  despite the appoin t ing author ity’s 

a rguments to the cont ra ry, h is cla im is not  ba rred by the set t lement  agreement , 

since h is cla im concerns a  current  cla im of discr imina t ion , i.e., h is bypass, and he is 

not  seeking damages for  the past  discr imina t ion .  The appellan t  a rgues tha t  the 

past  fact s of discr imina t ion may be used to demonst ra te the Police Chief’s 

“predilect ion  for  discr imina t ion .”  Moreover , he main ta ins that  the Police Chief has 

ignored the set t lement  agreement  and has cont inued h is discr imina t ion  of the 

appellan t , a s evidenced by the appellan t’s a ffidavit .  A review of the a ffidavit  

indica tes tha t  a lthough the appellan t  references numerous incidents pr ior  to the 

da te of the set t lement  agreement , none of the specific incidents appear  to have 

occur red a fter  March  11, 2010.  The appellan t  main ta ins that  the proba t ive va lue of 

the pr ior  discr imina t ion  referenced by the set t lement  agreement  outweighs the 

ha rm tha t  would come from it s disclosure, and therefore, the Commission  must  

consider  it  a s evidence and not  deny h im the benefit  and protect ion  of h is federa l 

and Sta te civil r igh ts.  The appellan t  notes tha t  the set t lement  agreement  does not  

ba r  a ll disclosures, a s it  a llows for  the limited disclosure to “accountants and/or  tax 

advisor , or  the extent  otherwise required by law,” and therefore, h is disclosure in  

th is mat ter  is not  prohibited.  Fur thermore, he main ta ins tha t  since pa ragraph 12 

of the agreement  a llows h im to file a  “gr ievance” with  regard to “fact s a r ising 

following the da te of th is agreement ,” he is not  precluded from the instan t  appea l.     

 

The appellan t  a rgues tha t  he is en t it led to a  hear ing a t  the Office of 

Administ ra t ive Law (OAL) pursuant  to N .J .A.C. 10:6-1.3(a ).  Specifica lly, he a rgues 

tha t  he has a  “const itu t iona l r igh t  to be promoted” as he has presented a  prim a 



facia case of discr imina t ion  based on  h is milit a ry service.  Moreover , he a rgues tha t  

the only way for  the fact s to not  be in  dispute, is if the appoin t ing author ity 

acknowledges the discr imina t ion  he has been  and cont inues to be subjected to. 

However , he notes tha t  the appoin t ing author ity has not  done so.  Ra ther , it  has 

merely “dredge[d] up the ‘ru le of three’ ” and cla ims tha t  Sarinelli was promoted 

because he was “more qua lified.”  The appellan t  a rgues tha t  the appoin t ing 

author ity’s cla im is clea r ly pretextual and it  on ly made tha t  cla im since it  believes 

the Commission  is “gullible” enough to accept  it .  In  th is regard, he asser t s tha t  the 

only way for  the Commission  to accept  t he appoin t ing author ity’s reason  for  h is 

bypass is if it  tota lly ignores the uncontested evidence of h is past  discr imina t ion .  

Fur thermore, the appellan t  indica ted in  h is a ffidavit  tha t  a s Sar inelli’s “mentor” he 

was clea r ly the bet ter  choice for  appoin tment  since he had “out -scored” Sar inelli on 

the subject  examinat ion , possessed more t ime in  grade a t  a ll levels and that  

Sar inelli “a lways” comes to h im with  supervisory quest ions and lega l 

in terpreta t ions. 

 

In  response, the appoin t ing author ity reitera tes tha t  it  has presented a  

legit imate reason  for  it s appoin tment  of Sar inelli and tha t  the appellan t  cannot  

overcome th is reason  simply be ra ising sta le cla ims which  have been  resolved by the 

set t lement  agreement .  In  th is regard, it  a sser t s tha t  it  determined tha t  Sar inelli’s 

exper ience in  in ternal a ffa irs was a  pa r t icu la r ly impor tan t  factor  in  finding h im to 

be more qua lified tha t  the appellan t .  In  pa r t icu la r , it  a sser t s tha t  Sarinelli has 

grea ter  exper ience, qua lifica t ions and an  understanding of how the in terna l a ffa irs 

process works.  The appoin t ing author ity notes tha t  since it  has demonst ra ted a  

legit imate, non -discr imina tory reason  for  the appellan t ’s bypass, under  J am ison, 

supra, the burden  then  sh ift s back to the appellan t  to prove tha t  it s reasons were 

merely pretextua l for  discr imina t ion .  The appoin t ing author ity a rgues that  

a lthough the appellan t  cla ims tha t  he was not  provided the same oppor tunit ies due 

to past  discr imina t ion , those cla ims should be rejected since he en tered in to a  

Set t lement  Agreement  which  fu lly disposed of those mat ters and it  fur ther  

precludes the appellan t  from ra ising any fu ture cla ims past  on  those past  

a llega t ions.  Secondly, the appellan t  has presented no a rgument  or  evidence which  

demonst ra ted tha t  either  he or  the other  candida te possessed the exte nsive 

exper ience Sar inelli possesses with  respect  to in terna l a ffa irs.  Moreover , the 

appoin t ing author ity a rgues tha t  to a llow a  lack of connect ion  between an 

employment  decision  and the a lleged discr imina tory conduct  compla ined of would 

a llow an  appellan t  to establish  pretext  in  every fu ture decision  where there were 

past  a llega t ions of discr imina t ion .   

 

Addit iona lly, the appoin t ing author ity argues tha t  the appellan t  is not  

en t it led to a  hear ing and has not  provided sufficien t  evidence which  establishes  that  

a  hear ing is necessa ry.  Although the appellan t  cla ims an  en t it lement  to a  hear ing 

based on  the past  a llega t ions of discr imina t ion , a ll of those a llega t ions were set t led 

by the set t lement  agreement .  The appoin t ing author ity posit s tha t  since the 

appellan t  lacks any evidence tha t  it s reasons for  the appellan t ’s bypass were 

pretextua l, he merely a t tempts to focus the instan t  mat ter  on  past  a llega t ions 

which  have been  set t led.  Moreover , the appoin t ing author ity notes tha t  a lthough 



the appellan t  cla ims tha t  this mat ter  is “required by law” to be handled by a  

hear ing pursuant  to N .J .A.C. 10:6-1.3(a ), he has fa iled to expla in  why.  Fur ther , it  

notes tha t  the appellan t  completely ignores the requirements for  a  hear ing set  for th  

in  N .J .A.C. 4A:2-1.1(d), which  is specific to mat ters before the Commission .   

 

F inally, the appoin t ing author ity reitera tes tha t  despite the appellan t ’s 

a rguments to the cont ra ry, the regula t ions concern ing make-up examina t ions a re 

not  a t  odds with or  in  conflict  with  the sta tu te regarding the establishment  of 

veterans’ preference for  examina t ions.  In  th is regard, the appoin t ing author ity 

a rgues tha t  tha t  N .J .S .A. 11A:5-1(b) was not  in tended to apply to make-up 

examina t ions.  If N .J .S .A. 11A:5-1(b) was meant  to render  N .J .A.C. 4A:4-2.9(d) 

inoperable, tha t  issue would have been  addressed in  either  the sta tu te it self or  in  

the legisla t ive h istory.  Ra ther , the sta tu te was meant  to address the situa t ion 

where a  promot iona l examina t ion, and the resu lt ing issuance of the list , occurs 

months a fter  an  applica t ion  da te, to a llow applicants more t ime to establish  

veterans’ preference.   

 

CONCLUSION  

 

In it ia lly, the appellan t  request s a  hear ing in  th is mat ter .  Bypass  appea ls a re 

t rea ted as reviews of the writ ten  record.  S ee N .J .S .A. 11A:2-6b.  Hear ings a re 

granted in  those limited instances where the Commission determines tha t  a  

mater ia l and cont rolling dispute of fact  exist s which  can  only be resolved through a  

hear ing.  S ee N .J .A.C. 4A:2-1.1(d).  For  the reasons discussed below, n o mater ia l 

issue of disputed fact  has been  presented which  would require a  hear ing.  S ee 

Belleville v. Departm ent of Civil S ervice, 155 N .J . S uper. 517 (App. Div. 1978).  

Fur ther , it  is noted tha t  N .J .A.C. 10:6-1.3(a ) applies solely to hear ings granted 

based on  determina t ions made by the Depar tment  of Human Services, and does not  

per ta in  to th is mat ter .   

 

N .J .A.C. 4A:2-1.1(b) provides tha t  an  appea l must  be filed with in  20 days 

a fter  either  the appellan t  has not ice or  should reasonably have known of the 

decision , situa t ion  or  act ion  being appea led.  One of the issues the appellan t  

presents is a  cha llenge to his veterans’ sta tus on  the subject  eligible list .  The 

appellan t  was not ified on  J une 3, 2011, tha t  h is name had been added to the subject  

eligible list  a s a  non -veteran  eligible.  However , h is appea l was not  postmarked 

unt il J u ly 22, 2011, more than  20 days from the da te he knew of the act ion  being 

appea led.  The purpose of t ime limita t ions is not  to elimina te or  cur ta il the r ights of 

appellan ts, bu t  to establish  a  threshold of fina lity.  In  the instant  case, the delay in  

filing the appea ls does not  unreasonably exceed tha t  threshold of fina lity.  

Moreover , the appellan t  indica tes in  his appea l tha t  he had contacted both  th is 

agency and DMVA regarding th is issue pr ior  to filing th is appeal.   

 

The u lt imate issue in  th is mat ter  is whether  the appellant ’s veterans’ 

preference was proper ly applied.  N .J .S .A. 11A:5-1(b) provides in  pa r t  tha t : 

 



“Veteran” means . . . any soldier , sa ilor , mar ine, a irman, nurse or  a rmy 

field clerk, who has served in  the act ive milit a ry or  naval service of the 

United Sta tes and has been  discharged or  released under  other  than  

dishonorable condit ions from tha t  service in  any of the following wars 

or  conflict s and who has presented to the Adju tan t  Genera l of the 

Depar tment  of Military and Veterans’ Affa irs sufficien t  evidence of the 

record of service and  received  a determ ination  of status no later than  

eight days prior to the issuance of an  em ploym ent list, for which  that 

ind ividual received  a passing score on  an  exam ination  (emphasis 

added): 

 

S ee also, N .J .A.C. 4A:5-1.1(b)12.  Addit ionally, N .J .S .A. 11A:5-1.1 provides tha t : 

 

The Adjutant  Genera l of the Depar tmen t  of Milita ry and Veterans ’ 

Affa irs sha ll be responsible for  determining whether  any person  

seeking to be considered a  “veteran” or  a  “disabled veteran ” under  

N .J .S .A. 11A:5-1, for  the purpose of receiving civil service preference, 

meets the cr iter ia  set  for th  therein  and adjudica t ing an  appeal from 

any person  disput ing th is determina t ion .  The determina t ion  of the 

Adju tant  Genera l sha ll apply only prospect ively from the da te of in it ia l 

determina t ion  or  da te of determina t ion  from an  appea l, a s appropr ia te, 

and sha ll be binding upon t he [Civil Service Commission]. 

 

S ee also, N .J .A.C. 4A:5-1.3.  Moreover , N .J .A.C. 4A:4-2.9(d) provides tha t : 

 

Employees return ing from milita ry leave sha ll have an  oppor tunity to 

take promot iona l examina t ions tha t  have not  yet  been  administered, or  

make-up examina t ions for  act ive promot iona l list s for  which  they were 

eligible while on  milita ry leave.  If the eligible passes the examina t ion , 

h is or  her  name will be placed on  the eligible list , for  prospect ive 

appoin tment  only, based upon the score obta ined, a s if the examina t ion 

had been  taken  when or iginally held. 

 

The appellan t  a rgues tha t  the Legisla ture amended N .J .S .A. 11A:5-1(b) to 

extend the t ime per iod in  which  return ing milita ry service members could establish  

veterans’ preference and tha t  by adding t he phrase “tha t  individua l,” the sta tu te 

t ies the da te the veterans’ sta tus must  be established to a  pa r t icu la r  individual and 

not  to an  “or iginal” list  or  a  “pr ior” list .  Although the Commission  agrees tha t  the 

amendment  extended the t ime in  which an  app licant  must  establish  veteran’s 

preference, it  does not  agree tha t  the t ime in  which  to do so is t ied to an  individual 

and not  to a  pa r t icu la r  eligible list .  In  this regard, pursuant  to N .J .S .A. 11A:5-1.1 

and N .J .A.C. 4A:5-1.3, veterans’ preference is only to be applied prospect ively.  For 

the appellan t , tha t  meant  tha t  veterans’ preference would only be applied to eligible 

list s issued no la ter  t han  eight  days a fter  the Adju tant  Genera l’s determina t ion  of 

veterans’ sta tus.  In  the instan t  mat ter , the subject  eligible list  issued on  March  24, 

2010 and the determina t ion  of the appellant ’s veterans’ sta tus was made in  J anuary 



2011.  Therefore, it  is clea r  tha t  the appellan t ’s veterans’ sta tus may only be applied 

prospect ively.   

 

Addit iona lly, a lthough the appellan t  cla ims tha t  there is a  conflict  between 

N .J .S .A. 11A:5-1(b) and N .J .A.C. 4A:4-2.9(d), N .J .S .A. 11A:5-1.1 and  N .J .A.C. 4A:4-

2.9(d) clea r ly provide tha t  the determina t ion  of veterans’ sta tus is to be applied 

prospect ively.  The amendment  to N .J .S .A. 11A:5-1(b) provided an  applicant  

addit iona l t ime to qua lify for  veterans’ sta tus.  Specifica lly, the cu toff da te for  the 

determina t ion  was moved from the closing da te of the examina t ion  to eight  days 

pr ior  to the issuance of the subject  eligible list .  S ee In  the Matter of Daniel 

Donnerstag (CSC, decided August  17, 2012) (Permit t ing eligibles to establish  the 

preference eight  days pr ior  to the issuance of eligible list s expanded the window of 

oppor tunity for  veterans to en joy the benefit s of tha t  preference for  examina t ions, 

bu t  a lso ensured tha t  appoin t ing author it ies would be able to rely on  the issued 

list s, without  the list s being cont inuously upda ted with  changed rankings of 

eligibles who established veterans’ preference a fter  the list  was issued).  Moreover , 

the Commission  has previously determined tha t  the “issuance” of the eligible list  

referenced by N .J .S .A. 11A:5-1(b) refers to the issuance da te of the eligible list , and 

not  to when a  specific eligible is added t o the eligible list  a fter  t aking a  make-up 

examina t ion .  S ee In the Matter of R ussell S urdi (CSC, decided March  7, 2012) 

(Appellan t  who did not  establish  veterans’ preference with in  eight  days of list  

issuance, who took a  make-up examina t ion  for  the t it le a fter  he had established 

veterans’ preference, not  en t it led to veterans’ preference on  the subject  list ). S ee 

also, In  the Matter of J ohn Fasanella, Docket  No. A-4455-07T1 (App. Div. December 

5, 2009).  Furthermore, USERRA was not  designed to expand the appellan t ’s 

employment  r ights on return  from act ive milit a ry service, bu t  only to preserve those 

r ights he possessed a t  the t ime h is act ive milit a ry service began, a s well a s those 

tha t  would accrue dur ing h is absence.  S ee Fasanella, supra . 

 

N .J .S .A. 11A:4-8, N .J .S .A. 11A:5-7, and N .J .A.C. 4A:4-4.8(a)3ii a llow an 

appoin t ing author ity to select  any of the top three in terested eligibles on  a  

promot iona l list , provided tha t  no veteran  heads the list .  At  the t ime of the 

PS110019 cer t ifica t ion , N .J .A.C. 4A:4-4.8(b)4 sta ted tha t  in  disposing of a  

cer t ifica t ion , an  appoin t ing author ity must , when bypassing a  h igher  ranked 

eligible, give a  sta tement  of the reasons why the appoin tee was selected instead of a  

h igher  ranked eligible or  an  eligible in  the same ra nk due to a  t ie score.
5
  S ee also, 

Foglio, supra  (Supreme Cour t  held tha t , a s bypassing a  h igher -ranked eligible is 

facia lly inconsisten t  with  the pr inciples of mer it  and fitness, the appoin t ing 

author ity must  just ify it s select ion  of a  lower -ranked eligible with  a  specific reason).  

N .J .A.C. 4A:2-1.4(c), in  conjunct ion  with  N .J .A.C. 4A:4-4.8(b)4, provides tha t  the 

appellan t  has the burden  of proof to show by a  preponderance of the evidence tha t  

an  appoin t ing author ity’s decision  to bypass the appellan t  on  an  eligible list  was 

improper .  Addit iona lly, in  cases of th is nature where dua l mot ives a re asser ted for  

                                            
5
 At  it s meet ing of Apr il 4, 2012, th e Commission  approved th e adopt ion  of an  amendment  to 

N .J .A.C. 4A:4-4.8, Disposit ion  of a  cer t ifica t ion , which  deleted th e requ irement  for  a  sta t ement  of 

rea son s, paragraph  (b)4 of the ru le.  The ru le amendment  became effect ive on  May 7, 2012, upon  

publica t ion  in  th e N ew J ersey Register .   



an  employer 's act ions, an  analysis of the compet ing just ifica t ions to ascer ta in  the 

actua l reason  under lying the act ions is warranted.  In  J am ison , supra a t  436, 445, 

the Cour t  out lined the burden  of proof necessa ry to establish discr imina tory and 

reta lia tory mot iva t ion  in  employment  mat ters.  Specifica lly, the in it ia l burden  of 

proof in  such  a  case rest s on  the compla inant  who must  establish  discr imina t ion  by 

a  preponderance of the evidence.  Once a  prim a facie showing has been  made, the 

burden  of going forward, but  not  the burden  of per suasion , sh ift s to the employer  to 

a r t icu la te a  legit imate non -reta lia tory reason  for  the decision .   

 

If the employer  produces evidence to meet  it s burden , the compla inant  may 

st ill preva il if he or  she shows tha t  the proffered reasons a re pretextua l or  tha t  the 

improper  reason  more likely mot iva ted the employer .  Should the employee susta in 

th is burden , he or  she has es tablished a  presumpt ion  of discr imina tory or  

reta lia tory in ten t .  The burden  of proof then  sh ift s to the employer  to prove tha t  the 

adverse act ion  would have taken  place regardless of the mot ive.  In  a  case such  as 

th is, where the adverse act ion  is fa ilure to promote, the employer  would then  have 

the burden  of showing, by prepondera t ing evidence, tha t  other  candida tes had 

bet ter  qualifica t ions than  the compla inant . 

 

In  the instan t  mat ter , other  than  h is mere a llega t ions, the appellan t  has not  

presented any substant ive evidence tha t  the bypass was improper  or  an  abuse of 

the appoin t ing author ity’s discret ion  under  the “ru le of th ree.”  Com pare, In  re 

Crowley, 193 N .J . S uper. 197 (App. Div. 1984) (Hear ing granted for  individua l who 

a lleged tha t  bypass was due to an t i-union  animus); Kiss v. Departm ent of 

Com m unity Affairs, 171 N .J . S uper. 193 (App. Div. 1979) (Individua l who a lleged 

tha t  bypass was due to sex discr imina t ion  a fforded a  hear ing).  Fur ther , the 

appellan t  did not  possess a  vested proper ty in terest  in  the posit ion .  The only 

in terest  tha t  resu lt s from placement  on  an  eligible list  is tha t  the candida te will be 

considered for  an  applicable posit ion  so long as the eligible list  remains in  force.  S ee 

N unan v. Departm ent of Personnel , 244 N .J . S uper. 494 (App. Div. 1990).  Moreover , 

the appoin t ing author ity presented legit imate, non -discr imina tory reasons for  the 

appellan t ’s bypass, which  have not  been  refuted.  In  th is r egard, a lthough the 

appellan t  a rgues that  he is more qualified due to h is milit a ry se rvice, advanced 

degrees and h is long term employment , he does not  dispute tha t  Sar inelli possesses 

more exper ience than  h im in  the In terna l Affa irs division , where the vacancy is 

loca ted.  Ra ther , the appellan t  a rgues that  the Commission  should simply rely  on 

h is a llegat ions tha t  he had been  discr imina ted against  in  the past  and therefore, 

any reason  provided for  the appoin t ing author ity must  have been  manufactured.  

However , a s noted by the appoin t ing author ity, the appellan t  en tered in to a  

volunta ry set t lement  agreement  with  the appoin t ing author ity tha t  completely 

disposed of a ll cla ims.  Specifica lly, pa ragraph three of the set t lement  agreement  

provided tha t  the appellan t  “fu lly and forever” releases the appoin t ing author ity 

and the Police Chief from “an y and a ll” cla ims “whether  vested or  cont ingent” 

through the da te of the agreement , including a ll discr imina t ion  cla ims under  

USERRA, LAD, New J ersey Sta te Const itu t ion , or  any other  federa l or  Sta te 

sta tu te or  regula t ion, “whether  known or  unknown, unforeseen , unant icipa ted, 

unsuspected or  la ten t .”  Addit ionally, pa ragraph four  of the agreement  specifica lly 



provides tha t  the appellan t  “promises and agrees tha t  he will not  file, re -file, 

appea l, init ia te, or  cause to be filed, refilled [sic] or  in it ia ted an y cla im, su it , act ion 

or  other  proceeding based upon, a r ising out  of, or  rela ted to any Cla ims released 

herein .”  Although the appellan t  correct ly notes tha t  the set t lement  agreement  

a llows for  limited disclosure, tha t  disclosure is limited to situa t ions involving tax 

consequences.  Therefore, the appellan t  may not  ra ise any discr imina t ion  cla ims 

tha t  were resolved by the set t lement  agreement  in  order  t o establish  tha t  h is 

bypass was discr imina tory.   

 

The appellan t  cla ims tha t  the discr imina t ion  has cont in ued as evidenced by 

the Police Chief and the appoin t ing author ity giving h im an  unfavorable schedule, 

placing h im in  an  administ ra t ive posit ion  and st r ipping h im of h is supervisory 

dut ies, a ssigning h im to a  sub-standard office next  to the ba throom and ass igning 

non-police dut ies upon h is return  from act ive milit a ry duty, in  viola t ion  of 

USERRA.  However , the Cour t  in  Crews, supra , noted tha t  a lthough USERRA 

protects employees from “mater ia lly adverse act ions [which] include termina t ion , 

demot ion  accompanied by a  decrease in  pay, or  a  mater ia l loss of benefit s or  

responsibilit ies, [it  did] not  include ‘everyth ing tha t  makes an  employee unhappy’.”  

S ee Crews at 869 (quot ing Lapka v. Chertoff, 517 F.3d  974, 986 (7
th
 Cir . 2008) ).  

Therefore, since the appellan t  was returned to h is t it le, with  commensura te pay, 

the mere fact  tha t  it  was to an  assignment  or  sh ift  he did not  like, does not  appear  

to provide a  cause of act ion  under  USERRA, a t  least  in  regard to h is bypass.  Other  

than  the appellan t ’s mere a llega t ions, he has not  established tha t  the appoin t ing 

author ity’s reasons for  it s appoin tment  of Sar inelli were pret rextua l. Moreover , 

despite the appellan t ’s a sser t ions to the cont ra ry, the appoin t ing author ity did not  

“only” provide it s reasons for  Sar inelli’s appoin tment  a fter  the appellan t ’s appea l.  

Ra ther , the record indica tes tha t  the appoin t ing author ity indica ted, when it  

returned the cer t ifica t ion , tha t  it  appoin ted Sar inelli due to h is extensive exper ience 

in  in terna l a ffa irs.  Fur ther , a lthough the appoin t ing author ity was required to 

provide th is agency with  a  sta tement  of reasons for  the appoin tment  of a  lower 

ranked eligible a t  the t ime of the subject  cer t ifica t ion , it  was not  required to provide 

tha t  reason  to the individua l bypassed unt il the appea l process is init ia ted.  S ee In 

the Matter of Brian  McGowan (MSB, decided Apr il 6, 2005).  S ee Local 518, N ew 

J ersey S tate Motor Vehicle Em ployee Union , S .E .I.U., AFL -CIO v. Division  of Motor 

Vehicles, 262 N .J . S uper. 598 (App. Div. 1993). Never theless, in  the context  of th is 

appea l, the appellan t  had an  oppor tunity to lea rn  the reasons for  h is bypass, and to 

dispute those reasons.   

 

Therefore, since the appellan t ’s a sser t ions of discr imina t ion  a re unsuppor ted 

in  the record, he has not  est ablished by a  preponderance of the evidence a  prim a 

facie case as out lined above.  Accordingly, the appellan t  has not  met  his burden  of 

proof tha t  the bypass was improper  or  an  abuse of the appoin t ing author ity’s 

discret ion  under  the “ru le of three.”   

 

 

 

 



ORDER 

 

Therefore, it  is ordered tha t  th is appea l be denied. 

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 


